IN THE COURT OF SH. M. K. NAGPAL,
ADDITIONAL SESSIONS JUDGE/SPECIAL JUDGE
(PC ACT), CBI-09 (MPs/MLAs CASES), ROUSE
AVENUE DISTRICT COURT, NEW DELHI

Cr. Rev. No. 40/2023
Filing No. 573/2023
CNR No. DLCT11-000575-2023

Shri Ashok Gehlot

... Petitioner/Revisionist/Accused
Versus

Shri Gajendra Singh Shekhawat

... Respondent/complainant

Date of Institution : 01.08.2023
Date of conclusion of arguments : 07.12.2023
Date of decision : 13.12.2023
ORDER
13.12.2023

1. This revision petition has been filed by petitioner U/S
397 r/w 399 Cr.P.C. against the impugned orders dated
04.03.2023, 24.03.2023 and 06.07.2023 passed by the Ld.
ACMM-04, Rouse Avenue District Court, New Delhi in
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criminal complaint bearing Ct. Case No. 03/2023, which was
filed U/S 200 r/w 190 Cr.P.C. by respondent herein against the
petitioner for commission of the alleged offence of defamation

punishable U/S 500 IPC.

2. The above criminal complaint was filed on 03.03.2023
and was assigned to the court of Ld. ACMM-04 and vide
impugned order dated 04.03.2023, the Ld. ACMM-04 had
fixed it for recording of pre-summoning evidence of the
complainant/respondent. After the complainant had led his pre-
summoning evidence in the case, the Ld. ACMM-04 vide his
impugned order dated 24.03.2023 had directed for an
investigation to be conducted by Delhi Police as per previsions
contained U/S 202 Cr.P.C. as the accused/petitioner was
residing outside local jurisdiction of his court. Thereafter, vide
impugned order dated 06.07.2023, Ld. ACMM-04 on
considering the pre-summoning evidence led by complainant
and the report submitted by Delhi Police after the above
investigation had directed summoning of the petitioner herein
as an accused for commission of the offence punishable U/S
500 IPC as he was of the view that from testimonies of the
complainant's witnesses and the other evidence placed before
him, a prima facie case for commission of the above said

offence by petitioner herein was made out.
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3. It is necessary to mention here that the petitioner was
Chief Minister of the State of Rajasthan at the relevant time
and he belongs to Indian National Congress (INC) party and
the respondent is a Member of Lok Sabha from Jodhpur
Constituency in Rajasthan and he belongs to Bhartiya Janta
Party (BJP) and he is also a Cabinet Minister of the Union
Council of Ministers. The respondent is stated to have been

alloted an official accommodation at Akbar Road, New Delhi.

4. The defamatory allegations made by the petitioner
against the respondent pertain to respondent's involvement,
role or status etc. as an accused in a criminal case, which was
registered in the State of Rajasthan vide FIR No. 32/2019, PS
SOG (Special Operation Group), Jaipur on 23.08.2019 and it is
stated to have been registered against some persons named as
accused in the FIR and is in respect to a financial scam known
as 'Sanjivani Credit Cooperative Society' scam. The above
case/FIR 1is stated to have been registered for offences U/Ss
420/406/409/467/468/471/120B IPC and Section 65 of the IT
Act and as per allegations made therein, the directors and other
office bearers of the above said society had misappropriated or

duped its investors of a huge amount of around Rs. 900 crores.

5. The above criminal complaint pending before Ld.

ACMM-04 was filed by respondent against the petitioner
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herein while alleging that though he was not named as an
accused in FIR of the said case and though he was even not
made accused in any of the chargesheets filed in said case till
date, but still the petitioner had made some defamatory
statements against him in public on 19.02.2023 and 21.02.2023
alleging him to be an accused in the said case and guilty for the
said scam and even implicating and projecting his family
members as accused in that case, though he or any of his
family members had nothing to do with affairs of the above
society or the said case. It was submitted by respondent in the
above criminal complaint that neither he nor any other member
of his family had been a promoter, director, employee,
depositor or even borrower of the above society, but still the
petitioner had made the above defamatory statements dated
19.02.2023 and 21.02.2023 to derive some political benefits
out of the same and solely with an intent to defame him in
public and the said statements were apparently false and
misleading. It was also alleged that the above statements were
made to mislead the people and to make them believe that the
respondent and his family members had siphoned off public
money in the above matter and since the petitioner herein was
also holding the charge of Home Minister of the State of
Rajasthan, besides being the Chief Minister, he had made these
allegations even with an intent to influence the investigation

being conducted by SOG in the above said matter. It was
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further alleged by respondent in his above complaint that since
he was a Member of Parliament (MP), a Cabinet Minister and
also a respected politician having deep roots and respect in
society, he was intentionally defamed by petitioner by making
above false, frivolous and scandalous allegations and his
goodwill and reputation has been harmed due to the said

allegations.

6. The statement allegedly made by petitioner herein in the
press conference dated 19.02.2023, which is also stated to have
been uploaded on facebook account of the petitioner and on
various other social platforms like YouTube and electronic
media and even published by various newspapers, is being

mentioned herein below:-

"Unka Khudkha naam aa raha hai in sab kaamo ke
andar ........ Main bola vaha assembly ke andar ki yeh khudh
abhhiyukt hai, mujhe bataya gaya ki kayi abhiyukt hai iske
andar kayi log pakde bhi gaye hai or usma yeh bhi abhiyukt
hai to maine kaha ki agar yeh abhiyukt hai to yeh bahot
gambhir baat hai...."

7. The other statement made by the petitioner in the press
conference on 21.02.2023, which was also uploaded on his
twitter page, besides being published by the press and

electronic media, is also being given herein below:-

""Manniniye kendriya mantri Shriman Gajendra Singh
Shekhawat ko main kehna chahoonga ki aap jo mulzim bane
hai baaki log jo jailo mein band hai, unhi dhaaron mein
wohi aapke liye aarop hain aur aap usi dhang se mulzim
hain, abhiyukt hain. Aap jo janta ko gumrah kar rahe hain
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uski bajaye un gareebo Ki taraf dekho jo paise loota gaya hai
gareebo se lalbahg ek hazaar crore se jyada hoga. Nau so
crore ke to figure hi aa rahein hain. Ek lakh se zyada log
hain jo doob gaye bechare...

Hamari SOG, likh rahi baar baar hai ED ko ki aap is case
ko lo. Kyoki ED ke haath mein adhikar hai property ko seize
karne ka. Woh adhikar SOG ke pass nahi hai...

Aur ye kya keh raha hai kendriya mantri yeh. Arey yeh
kehta hain main doshi nahin hoon. Aap madad kyo nahin
karte logo Ki...

Yeh, inke pita ji, inki mata ji, inki patni aur inke saale,
paancho log iske andar hain. Mata ji to bhagwan ko pyari
ho gayin. Theek hai. Ye tamam koi 30-40 mulzim hai iske
andar...

Tamam jageh unka naam hai, paise ka lenden unke saath
hua hai, paise ikhatta hua hai, who is tarah waapis circulate
hue hai...

Inko kahon ki SOG jo jaanch hui hai usme javab deve...
[Reporter] - doosre mulzim jail jayenge?

[Accused] - jail gaye hain abhi 10-15 din pehle gaye hain 4,
5,7 log...

Kyoki main Garh Mantri hoon, mujhe jo report di gayi woh
public ko bata diya hoga maine. SOG ne mujhe kaha tha ki
ye sab abhiyukt hain."

8. The above are alleged defamatory statements or
imputations made by petitioner against the respondent herein
on 19.02.2023 and 21.02.2023 respectively, as per contents of

the above criminal complaint.

9. In impugned order dated 06.07.2023 of the Ld. ACMM-
04, the statement dated 21.02.2023 made on twitter handle of
the petitioner is also found mentioned, which is being
reproduced herein below:-

"Kendriya Mantri Sh. Gajendra Singh Shekhawat
Sanjeevani Co-operative Society Ltd. ghotale ke mamle me
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janata ko bhramit karne ka prayas kar rahe hain jab ki
Special Operation Group (SOG) ke anusandhan me anya
giraftar kiye ja chuke abhiyukon ke samaan dharaon mein
hi unke upar jurm paramanit ho chuka hai. Vo swayam is
baat ko ache se jaante hain. Wo jaante hain ki 1 lakh se
adhik peediton ki jindagibhar ki jamapunji ke kareeb 900
crore rupay se adhik ki rashi ko sanjeevani society ne loota
hai."

10.  Further, the above impugned order of Ld. ACMM-04
also contains a mention of the statement/quote reported by
NDTV.com on the basis of above statement and tweet made by
the petitioner and the same is also being reproduced herein

below:-

""Gajendra Singh Shekhawat is trying to mislead the public
in the case of the Sanjeevani Cooperative Society scam,
whereas in the investigation of Special Operation Group
(SOG) he has been named as accused while other accused
have been arrested under the same sections. The crime has
been proven against him."

11. Besides the above statements and publications, it was
also alleged by the respondent in his above criminal complaint
that even prior thereto, the petitioner had made some
defamatory statements and allegations against him on
10.04.2022, 02.07.2022 and 07.12.2022 in respect to the above

said matter.

12.  The respondent in support of his allegations made in
above criminal complaint had examined on record total four
witnesses, including himself, and he stepped into the witness

box as CWI1 and deposed on oath regarding the alleged
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defamatory statements and imputations made against him by
the petitioner on different dates, as well as the harm or damage
caused to his reputation as a result of the above false
statements. He also tendered in evidence a copy of the above
FIR No. 32/2019, PS SOG, Jaipur, Rajasthan as Ex.CW1/Al,
transcript of press conference dated 19.02.2023 as Ex.CW1/
A2, transcript of press conference dated 21.02.2023 as
Ex.CW1/A3, newspaper cuttings of various articles pertaining
to the above statements as ExX.CW1/A4 (Colly.-59 pages) and
pen drive containing digital record of press conferences,
newspaper reportings & social media posts, along with a
certificate U/S 65B of the Indian Evidence Act (IEA) given by
one Sh. Ashwani J.P. Singh as Ex.CW1/A5.

13. CW2 Sh. Sr1 Harsha Peechara, Advocate and CW3 Sh.
Gajainder Singh Yadav are the two witnesses who claimed that
they knew the respondent since long and they had read and
seen the above media publications and reports. They also
claimed that they were shocked by contents thereof and took
them as true and they were, thus, witnesses of lowering of

respect of the respondent in estimation or belief of others.

14. CW4 Sh. Ashwani J.P. Singh is the then Assistant
Private Secretary of respondent and he deposed that on being

told by respondent about the above defamatory statements and
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posts, he prepared a compilation thereof from internet and
handed over it to the respondent, along with a certificate U/S
65B of the IEA given by him regarding authenticity thereof.
He stated that the above compilation was already Ex.CW1/A4
and the pen drive containing e-version thereof was Ex.CW1/
AS and he also re-exhibited the above certificate U/S 65B of
the IEA given by him as Ex.CW4/A1.

15.  All the above oral and documentary evidence led by
respondent in support of allegations made in his above
criminal complaint came to be considered and appreciated by
Ld. ACMM-04 and since the petitioner was not residing within
his jurisdiction, as per mandate contained U/S 202 Cr.P.C. it
was observed by him vide his impugned order dated
24.03.2023 that the issue of process against the petitioner as an
accused as per provisions contained U/S 204 Cr.P.C. was
required to be postponed and an investigation by the police
was necessary on certain given aspects, in view of propositions
of law laid down by the Hon'ble Supreme Court in case of

Vijay Dhanuka Vs. Najima Mamtaj & Ors., (2014) 14 SCC
638. Hence, vide his above order, the Ld. ACMM-04 had

directed the Delhi Police to conduct investigation into the

matter in an endeavor to answer the following questions:-

""i) Whether the complainant herein Sh. Gajendra Singh Shekhawat
was addressed as 'an accused' in the Sanjeevani Scam by the
accused herein Sh. Ashok Gehlot?
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ii) Whether the accused herein Sh. Ashok Gehlot stated that the
allegations against the complainant Sh. Gajendra Singh Shekhawat
stand proved in the Sanjeevani Scam?

iili) Whether the complainant herein Sh. Gajendra Singh
Shekhawat or his family members have been arrayed as 'an
accused' in the investigation of the Sanjeevani Scam?

16.  Further, it was also directed by Ld. ACMM-04 vide his
above order that the above investigation directed U/S 202
Cr.P.C. shall be conducted either by the Joint Director of Delhi
Police himself or it shall be got conducted through an officer
not below the rank of Inspector and shall be monitored by the

Joint Commissioner.

17.  In compliance of directions contained in above said
order dated 24.03.2023 of the Ld. ACMM-04, an investigation
appears to have been conducted by an Assistant Commissioner
of Delhi Police, Sub-Division-Barakhamba Road, New Delhi
and 1nitially an interim status report dated 25.04.2023 was filed
before the Ld. ACMM-04 and then the final report dated
22.05.2023 came to be filed. Replies to the above questions
framed by the Ld. ACMM-04 vide his order dated 24.03.2023,
as given in the final status report submitted by Delhi Police,

are also being reproduced herein below:-

'""i) On perusal of the video of the speech uploaded on the
official page of Facebook and Twitter of Sh. Ashok Gehlot,
and the videos provided by the complainant, it has been
established that Sh. Ashok Gehlot has been addressed the
complainant as an accused in Sanjeevani Scam.....
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ii) On perusal of the statement issued by accused Ashok
Gehlot on his official Twitter Handle (showing blue tick
screen shot attached) i.e., Ashok Gehlot (@ashokgehlot51)
and also on his official Facebook account (showing blue tick
screen shot attached) on dated 21.02.2023, it is clear that
alleged Sh. Ashok Gehlot has addressed Sh. Gajender Singh
Shekhawat as an accused and he further stated that
allegations against him (Gajendra Singh Shekhawat) stand

iili) During the course of the investigation, undersigned
visited Hon'ble Court of Ms Ram Kanya Soni, ACMM,
Room No. 301, Jaipur court. After inspecting the case file of
FIR No. 32/2019, dated 23/08/2019, U/s 420/406/409/
467/468/471/477A/201/120B IPC & 65 IT Act, PS Special
Operation Group, the certified copies of the main charge
sheet report U/s 173 Cr PC dated 11.12.19 and three
supplementary charge sheet reports U/s 173(8) CrPC dated
12.02.20, 07.02.23 & 31.03.23 were collected along with
certified copies of the order sheet of the Hon'ble Court. In
all these four documents, neither the complainant Sh.
Gajendra Singh Shekhawat nor his family members' have
been mentioned in the Column No. 11 as accused. The last
supplementary charge sheet dated 31.03.23 was filed in the
Hon'ble Court on 08.04.23. (Certified Copies of the main
Charge Sheet and three Supplementary Charge sheets of
FIR No.32/19, PS-SOG are attached)

It is also relevant to state here that a bare perusal of the
copy of FIR No. 32/2019, dated 23/08/2019, U/s 420/406/409/
467/468/471/477A/201/120B IPC & 65 IT Act, PS-Special
Operation Group establishes that neither the complainant
nor his family members' name had been mentioned in
Column No. 7 of the FIR as an accused/suspect. (Copy of
FIR No. 32/19 is attached). A perusal of the order sheets
pertaining to FIR No. 32/19 also reveals that charges have
not been framed against any of the accused so far. (Certified
Copies of court orders of Hon'ble Court of ACMM, (CR),
Room No. 301, Jaipur Court are attached)............... "

18. The above final status report submitted by Delhi Police
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and the other oral and documentary evidence led on record by
respondent were again considered by the Ld. ACMM-04 vide
his impugned order dated 06.07.2023 and after discussing
ingredients of the offence of defamation as defined by Section
499 TPC and some relevant law on the subject and also the
scope of scrutiny permissible at the stage of summoning of an
accused, he was of the prima facie view that the above
statements or imputations made by the respondent were
defamatory in nature. The Ld. ACMM-04 was also of the
prima facie view that the same were made by petitioner herein
knowingly and with an intent to harm the reputation of
respondent and hence, sufficient grounds existed for
summoning the petitioner as an accused for commission of the

offence of defamation made punishable by Section 500 IPC.

19.  Feeling aggrieved by the above impugned orders dated
04.03.2023, 24.03.2023 and 06.07.2023 passed by the Ld.
ACMM-04 in the above criminal complaint, the petitioner had
preferred the present revision petition before this court
challenging the correctness, legality and propriety of the said

orders.

20. The contents of present revision petition, reply thereto
filed on behalf of respondent as well as of rejoinder filed by
the petitioner have been perused, along with other record of the

case and the written submissions filed from both sides.
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Extensive arguments advanced by Sh. Dayan Krishnan, Sh.
Mohit Mathur and Sh. G. S. Bapna, Ld. Senior Advocates,
assisted by Sh. Mudit Jain, Sh. Kunal Dewan, Ms. Aarohi
Mikkilineni, Sh. Rishi Gupta, Ms. Sanjeevi Sheshadri, Sh.
Mayank Sharma and Sh. Rudraksh Nakra Advocates, for the
petitioner and Sh. Vikas Pahwa, Ld. Senior Advocate
representing the respondent, assisted by Sh. Rajiv Mohan, Sh.
Abhishek Pati, Sh. Manvinder Singh Shekhawat, Sh. Nishat
Madan, Ms. Sanskriti S. Gupta, Sh. Shishant, Sh. Ajit Sharma,
Sh. Aditya Vikram Singh and Sh. Rehan Khan Advocates,
have been heard and considered. The trial court record has also

been gone through.

21. It is the contention of Sh. Dayan Krishnan, L.d. Senior
Advocate for petitioner that the impugned orders dated
04.03.2023, 24.03.2023 and 06.07.2023 of Ld. ACMM-04 are
not legally sustainable as the same have been passed against
law and are based on wrong appreciation of facts and legal
provisions. It his contention that, in nutshell, the case of
respondent herein was that neither he nor any of his family
members was an accused or had any involvement in the said
case registered by Rajasthan Police, but from the facts and
evidence placed before the court of Ld. ACMM-04 it became
crystal clear that he as well as some of his family members

were very much involved and even accused in the said case,
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though they were not named in FIR or in any of the
chargesheets filed in the said case till date, and hence, the
above complaint of respondent was based on false and wrong
facts and allegations. It is also his contention that once the
facts and evidence placed on record before Ld. ACMM-04
made it clear that the respondent as well as his family members
were accused in the said case, there could not have been any
occasion for the Ld. ACMM-04 to pass the impugned order
dated 06.07.2023 directing summoning of the petitioner herein

as an accused in the said case.

22. It is also the contention of Ld. Senior Advocate for
petitioner that the sine qua non for taking cognizance of an
offence by a Magistrate is the application of his judicial mind
to the facts and circumstances of the case to find out whether
or not the alleged offence is made out therefrom and if a
Magistrate fails in applying his judicial mind to the facts of a
particular case and erroneously takes cognizance of an offence
or proceeds further in the matter against the accused by passing
an order in a casual and cursory manner, then such an order is
not legally sustainable and has to be set aside. Judgments in

cases Sunil Bharti Mittal Vs. CBI, (2015) 4 Supreme Court
Cases 609 and Sanjit Bakshi Vs. State (NCT of Delhi) &
Anr., 2022 SCC OnLine Del 3614 have also been referred to

by Ld. Senior Advocate on these aspects.
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23. It is also the contention of Ld. Senior Advocate for
petitioner that since it prima facie stood established from the
material placed before Ld. ACMM-04 that the respondent as
well as his family members are involved in the above scam, the
alleged statements or imputations made by petitioner cannot be
said or termed as defamatory as per provisions contained U/S
499 TIPC and rather, the same were based on correct facts and
also represented the true status of the said case and hence, no
offence of defamation can be said to have been committed by
the petitioner herein and he in his capacity of a Home Minister
or Chief Minister of the State of Rajasthan had addressed the
media or gave statements only with regard to correct status of
the said case. It is also submitted by him that it was a part of
duties of the petitioner in his above capacities to bring the
correct facts of said case to the knowledge of general public as
a huge public amount belonging to a number of investors was
involved in the said case. It is also his contention that the case
of petitioner was even covered by exceptions provided or
attached to Section 499 IPC as the petitioner had only spoken
and highlighted the truth through these statements and he had
brought the actual facts to the notice of general public in good
faith, for public good and for protection of interests of general

public at large. Judgment in case Mohd. Abdulla Khan Vs.
Prakash K., (2018) 1 Supreme Court Cases 615 has also
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been relied upon by Ld. Senior Advocate for petitioner in
support of his submission that essential ingredients of the
above offence were not made out and hence, the petitioner

could not have been summoned for the said offence.

24. It is further the contention of Ld. Senior Advocate for
petitioner that even though the respondent himself was fully
aware about his involvement, as well as the involvement of his
family members in the said case, but still he chose not to
disclose the same before the court of Ld. ACMM-04 at any
stage of proceedings in the said complaint and rather, he went
on to make false allegations and even false depositions on oath
on the above aspect. It has also been submitted by him that
even the Delhi Police had acted in collusion with the
respondent and though it was duly brought to the notice of
Delhi Police by the SOG of Rajasthan Police, during the
course of above investigation directed by the Ld. ACMM-04
U/S 202 Cr.P.C., that the respondent and some of his family
members were amongst 68 persons who had been named as
accused in the said case till date, but still with some ulterior
motives and designs, the interim status report dated 25.04.2023
filed by the Delhi Police intentionally highlighted some other
portions of report suggesting to the contrary and the relevant
portions of said report showing the actual status of respondent

and his family members as accused in the said case and also
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about the facts recorded in Case Diary No. 431 dated
10.02.2023 of the SOG were left un-highlighted and it was
done only to give an impression as if the respondent and his

family members were not accused in the said case.

25.  Further, it is also the contention of Ld. Senior Advocate
for petitioner that the above interim status report dated
25.04.2023 of Delhi Police was mainly based on order dated
13.04.2023 passed by the Hon’ble Rajasthan High Court in
petition titled as Gajendra Singh Shekhawat Vs. State of
Rajasthan & Ors. S. B. Criminal Misc. (Pet.) No. 1375/

2023, but in the final status report of Delhi Police filed on
22.05.2023, the subsequent order dated 28.04.2023 passed by
the Hon’ble High Court of Rajasthan in the above said petition
was not intentionally mentioned and it was concealed from the
court by Delhi Police. It has been submitted that though the
interim order dated 13.04.2023 about the status of respondent
and his family members not being an accused in the above said
case came to be passed by the Hon’ble High Court on the basis
of a submission made by Ld. Counsels appearing on behalf of
SOG in the said petition, but it is clear from subsequent order
dated 28.04.2023 of the Hon’ble High Court that the above
submission was made inadvertently and by mistake and as a
matter of fact, the respondent and his family members were

accused in the said case, based on investigation done so far by
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the SOG. It is stated that though the above order was very
much in knowledge of the respondent, but still, he did not
intentionally bring it to the notice of Ld. ACMM-04 prior to
passing of the impugned order dated 06.07.2023 summoning
the petitioner herein as an accused in the above said criminal
complaint case, on the basis of false submissions and

allegations made in the above criminal case.

26. It is, thus, the contention of Ld. Senior Advocate for
petitioner that since the respondent and some of his family
members were accused in the above said criminal case
registered at Rajasthan vide FIR No. 32/2019 and investigation
qua them was still pending, the alleged statements or
imputations made by petitioner in this regard were not
defamatory and hence, the impugned order dated 06.07.2023 of
Ld. ACMM-04 holding the same as defamatory is not correct
and legal and the same is factually wrong and incorrect and it
shows that the Ld. ACMM-04 failed to apply his judicial mind
to the facts and evidence placed before him. It is also his
submission that merely the use of certain words by the
petitioner in his above statements to the effect that the charges
or crime against the respondent stand proved does not amount
to making of false or defamatory statements by him as the
above words have not to be read in isolation and the same have

to be read along with other contents of his alleged statements
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and he only meant to say through these statements that the
respondent and his family members were involved or were

accused in the said case.

27. It is further the contention of Ld. Senior Advocate for
petitioner that since it is the case of respondent that the
petitioner was Chief Minister as well as Home Minister of the
State of Rajasthan and he made the above statements and
disclosed certain facts and information therein which came to
his knowledge as a Home Minister or Chief Minister of the
State, the alleged defamatory statements of petitioner were
made in his above capacities of a public servant and hence, a
sanction U/S 197 Cr.P.C. for his prosecution in the above
criminal case should have been obtained by respondent from
the competent authority and thus, the impugned order dated
06.07.2023 of Ld. ACMM-04 summoning the petitioner as an
accused in the above criminal complaint is liable to be set
aside even on this ground alone. Judgments in cases A.
Srinivasulu Vs. The State Rep. by the Inspector of Police in
Criminal Appeal No. 2417 of 2010 decided by the Hon'ble
Supreme Court on 15.06.2023; Smt. D. Roopa Vs. Sri H.N.
Sathyanarayanan Rao, MANU/KA/2443/2022; Vishnu P.
Das Vs. B.K. Singh, 2018 SCC OnLine Del 10445 and P.K.
Ghosh & Anr. Vs. Sukhbir Sharma, 2000 (56) DRJ (Suppl)

87 have been relied upon on this aspect and in support of the
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above submission and also the submission that petitioner
deserves to be protected from such false and vexatious
prosecution. Further, judgments in cases Mehmood Ul
Rehman Vs. Khazir Mohammad Tunda & Ors., (2015) 12
Supreme Court Cases 420 and Pepsi Foods Ltd. Vs.
Judicial Magistrate (1998) 5 SCC 749 are also referred in
support of another submission that summoning of an accused
in a criminal case is not a formality and there has to be an
application of judicial mind by a Magistrate to satisfy himself
about commission of the alleged offence before process to an

accused can be issued.

28.  Sh. Mohit Mathur, Ld. Senior Advocate representing the
petitioner has reiterated the contentions raised by his Senior
Colleague and has further supplemented the same by arguing
that the submissions made in reply of respondent to this
petition about veracity of the above Diary No. 431 dated
10.02.2023 of SOG being a fabricated document are false and
baseless submissions and the same have been made against the
facts and records of investigation of the said case. It is also his
contention that as has been submitted by petitioner in his
rejoinder, the above Diary No. 431 of SOG clearly shows that
the names of respondent and his family members were there as
accused in the above said case registered by them and even a

copy of the factual report dated 12.04.2023 filed by SOG

Cr. Rev. No. 40/2023 Page 20 of 64



before the Hon’ble High Court for date 13.04.2023 shows the
status of respondent and other family members as accused in
the said case. It is further his contention that once the Ld.
ACMM-04 had directed an investigation to be conducted by
the Delhi Police under the provisions of Section 202 Cr.P.C.
vide his impugned order dated 24.03.2023, he was bound to
consider and appreciate the report as well as the other
documents submitted with it by Delhi Police in entirety to find
out if the alleged statements or imputations made by the
petitioner were defamatory or not or the same attracted the
provisions of Sections 499 and 500 IPC, but it has not been
done by him and hence, the impugned order on summoning

dated 06.07.2023 1s liable to be set aside.

29. It is also his contention that pre-summoning evidence led
before the Ld. ACMM-04 by the respondent herein in support
of allegations contained in his above criminal complaint was
not sufficient to satisfy the ingredients of Section 499 IPC and
even the tendering or exhibition of a certificate U/S 65B of the
IEA by him regarding authenticity of some digital evidence
during his own testimony was not proper as he was not the
author of said certificate. It is further his submission that even
the findings of Ld. ACMM-04 given in his impugned order
dated 06.07.2023 regarding the admissibility or acceptance of

news items or videos tendered in pre-summoning evidence are
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not proper as the said videos or news items have not been
proved as per law and the concerned journalists or authors of
the said press reports or news items were not examined by the
respondent during the course of his pre-summoning evidence.
It is also his contention that a bare perusal of the above status
reports of investigation submitted by Delhi Police and conduct
of the concerned investigating officer (IO0) in highlighting
certain selected portions of the said report are sufficient to
show that Delhi Police was acting under some political
influence or compulsion and was under directions to favour the
respondent and they had also attempted to conceal or hide
some contrary findings of investigation and documents
pertaining to the above said criminal case registered in
Rajasthan in an attempt to help the respondent in securing

summoning of the petitioner as an accused in the said case.

30. Per Contra, it has been argued by Sh. Vikas Pahwa, Ld.
Senior Advocate representing the respondent that scope of
revisional powers of this court U/S 397 Cr.P.C. is very limited
and this court can interfere with the impugned order passed by
the Ld. Trial Court only when the same suffers from any
mistake, illegality or impropriety and not otherwise. It has
been submitted by him that a bare perusal of impugned orders
dated 04.03.2023, 24.03.2023 and 06.07.2023 of the court of
Ld. ACMM-04 will show that the Ld. ACMM-04 had followed
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the due procedure prescribed by law and had arrived at correct
findings on facts and hence, the present revision petition is not
maintainable and it is liable to be dismissed. It is also his
submission that even otherwise, no fault can be found with the
above orders of Ld. ACMM-04 in fixing the complaint for pre-
summoning evidence of the respondent herein, directing
mandatory investigation in terms of Section 202 Cr.P.C. and
also in summoning the petitioner as an accused as sufficient
evidence and material was placed before the said court to
direct summoning of petitioner for the alleged offence of

defamation.

31. It is also the submission of Ld. Senior Advocate for
petitioner that at the stage of issuance of summons, the Ld.
ACMM-04 was only required to see if there were sufficient
grounds to proceed further in the matter or not against the
accused and hence, no detailed appreciation or analysis of the
allegations or evidence was required by him as it will be a
matter of trial only. It is, thus, his submission that even on this
ground, no fault can be found with the impugned order dated
06.07.2023 passed by the Ld. ACMM-04 summoning the
petitioner herein as an accused for the offence of defamation.
Judgments in cases State of Gujarat Vs. Afroz Mohammed

Hasanfatta, (2019) 20 SCC 539; National Bank of Oman
Vs. Barakara Abdul Aziz & Anr., (2013) 2 SCC 488 and
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Fiona Shrikhande Vs. State of Maharashtra & Anr., (2013)

14 SCC 44 are also referred to by him on this aspect.

32. It is further the submission of Ld. Senior Advocate for
respondent that a bare perusal of the above defamatory
statements dated 19.02.2023 and 21.02.2023 and the tweet
dated 21.02.2023 made by petitioner, as discussed above,
shows that the same contain defamatory imputations
concerning the respondent and these were apparently made by
petitioner with the requisite intention or knowledge to harm the
reputation of respondent or having reasons to believe that the
same will so harm the reputation of respondent and thus, the
said statements and tweet amount to defamation within the
meaning of Section 499 IPC and the petitioner herein is guilty
of commission of the said offence of defamation, which has
been made punishable by Section 500 IPC. It is also his
submission that even if the exceptions provided in or attached
to Section 499 IPC are taken into consideration, the above
defamatory statements or imputations still fall in the same
category as the case of petitioner is not covered by any of the
said exceptions because the facts and circumstances of the
present case prima facie establish that the same were made by
the petitioner only with an intent to harm the reputation of
respondent by lowering his image in the eyes of others and to

derive some political benefits or mileage out of the same.
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Judgments in cases Rajeh Churiwala Vs. State of U.P. &
Anr., 2021 SCC OnLine All 501; Sanjay Mishra Vs. Govt.
of NCT of Delhi & Anr., 2012 SCC OnLine Del 1779;
Jeffrey J. Diermeier & Anr. Vs. State of West Bengal &
Anr., (2010) 6 SCC 243; Sukra Mahto Vs. Basdeo Kumar
Mahto & Anr., (1971) 1 SCC 885 and Chaman Lal Vs. The
State of Punjab, (1970) 1 SCC 590 have also been referred to
by Ld. Senior Advocate for respondent in support of his
argument that the case of petitioner is not covered by
exceptions to Section 499 IPC as the above imputations cannot
be said to have been made by him in good faith or for public

good etc.

33. It is further the contention of Ld. Senior Advocate for
respondent that different portions of the above defamatory
statements or imputations made by the petitioner against the
respondent are not to be seen or viewed independently or in
separation from each other, but all these statements and
imputations have to be seen together and when so viewed, it
becomes crystal clear that these statements and imputations
were made by petitioner with the sole intention of harming the
reputation of respondent. It has also been submitted by him
that these statements and imputations directly related to the
respondent and subsequent publication of these statements and

tweet made by the petitioner in the print and electronic media
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shows that the petitioner was even successful in achieving his
goal of tarnishing the image of respondent in the eyes and

estimation of public persons at large.

34. It is also the contention of Ld. Senior Advocate for
respondent that the evidence and material placed before the
court of Ld. ACMM-04 was sufficient to show prima facie that
the allegations being levelled against the respondent and his
other family members regarding their involvement in the above
scam were not factually correct and these allegations were
levelled only for some political purposes and to dent the
reputation of respondent. It is also his submission that even the
above amount of Rs. 900 or Rs. 1000 crores being alleged to
have been involved in the said scam was not correct and was
exaggerated by petitioner in his above statements. Further, it is
also argued by him that though the petitioner was fully aware
at the time of making of these statements that the respondent
and his family members were not accused in any of the FIRs
registered in relation to the above scam, but still with an intent
to defame the respondent, he went on to make the above false
statements at public platforms and levelled false allegations
therein that guilt of the respondent stood already proved in said
scam and he and his family members even owned properties in

some foreign countries like Australia and Ethiopia.

35. It 1s further the contention of Ld. Senior Advocate for
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respondent that the fact that respondent and his family
members had no involvement in the above scam and they were
not accused in any of the FIRs registered in relation to the said
scam or even in any of the four chargesheets filed before the
court concerned at Jaipur, Rajasthan i.e. one main chargesheet
and three other supplementary chargesheets in respect to the
said scam and in relation to FIR No. 32/2019, was also duly
brought to notice of the Hon'ble High Court of Rajasthan on
13.04.2023 during the course of hearing of S. B. Criminal
Misc. (Pet.) No. 1375/2023 filed by respondent, when it was
submitted therein on behalf of the State of Rajasthan that since
the respondent herein was not an accused in any such FIR and
there was no apprehension of his being arrested by SOG/
Rajasthan Police, the above criminal petition was
misconceived. It is argued that it was only on the basis of
above submission made on behalf of the State of Rajasthan that
the Hon'ble High Court of Rajasthan directed that the
respondent herein shall not be arrested in connection with the
said case/FIR till next date of hearing in the said petition. It is
stated that the above submission was made by a battery of
Senior Advocates representing the State of Rajasthan, some of
whom joined the proceedings through Video Conferencing and
some joined it physically. It is also stated that even IO of the

said case was present at the time of making of said submission.

36. It is further the contention of Ld. Senior Advocate for
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respondent that though some application for modification of
the said order came to be filed subsequently on behalf of the
State of Rajasthan and it was taken up and disposed of by the
Hon'ble High Court of Rajasthan on 28.04.2023, but it was
done in absence of respondent herein or his counsels and even
then, the above order of stay of arrest of the respondent was
not interfered with by the Hon'ble High Court and the said
order is still in operation. It has also been submitted that
though through the said order dated 28.04.2023 passed by the
Hon'ble High Court of Rajasthan, a submission made on behalf
of State of Rajasthan was taken on record that their previous
submission made on 13.04.2023 with regard to status of
accused in the above FIR was not correct and in fact the
respondent was an accused in the said FIR, but this new and
subsequent submission was made before the Hon'ble High
Court on the basis of a false and fabricated document prepared
on directions of the petitioner herein in the form of Case Diary
No. 431 dated 10.02.2023. It has also been submitted that the
above modification application was moved only because of the
political pressure of petitioner herein. It has also been
submitted by him that even the above status or factual report
dated 12.04.2023 of SOG prepared with reference to the
hearing dated 13.04.2023 before the Hon'ble High Court is a
fake document subsequently made at the instance of petitioner.

It is further submitted by him that the petitioner being the
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Chief Minister and Home Minister of the State of Rajasthan is
trying to manipulate investigation of the said case and also the
documents related to it to derive political benefits out of the

same.

37. It i1s also the contention of Ld. Senior Advocate for
respondent that even if it is taken as true that the name of
respondent and his family members or relatives were
implicated in the above scam for some political reasons, but it
does not make him or his family members an accused in the
said case as investigation qua their roles had not yet started by
the SOG and the same even otherwise was open to all
eventualities and the SOG would have been within its rights to
file a final report of closure against them before the court
concerned. However, still the petitioner herein went on to
address the respondent and his family members as accused
through these statements and he even went on to say that their
guilt stood already proved like the other arrested accused of the
said case. It is also argued that the petitioner even alleged that
the respondent was involved in toppling his Government and
this statement of petitioner on its own is also defamatory qua
the respondent. It is, thus, the submission of Ld. Senior
Advocate that even on merits, the above statements and
imputations made by the petitioner have to be held defamatory
qua the respondent and therefore, the summoning order dated

06.07.2023 is perfectly legal.
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38. It is further the contention of Ld. Senior Advocate for
respondent that Section 197 Cr.P.C. has got no applicability to
the facts and circumstances of this case as the alleged acts of
petitioner in making defamatory imputations against the
respondent cannot be said to have been done or purported to be
done in discharge of his official duties and hence, no sanction
for prosecution of the petitioner under the above provision was
required to be obtained as there was no reasonable connection
or nexus between the acts done by him and his official duties.
It is also his submission that the prosecution of petitioner by
the respondent herein in the above criminal complaint cannot
be held as false or vexatious. Judgments in cases Manish
Sisodia Vs. The State of Assam & Anr., Crl. Pet./984/2022
(Gauhati High Court); S. S. Lingaraja Vs. B. Selvakumar,
2022 SCC OnLine Mad 457; Punjab State Warehousing
Corporation Vs. Bhushan Chander & Anr., (2016) 13 SCC
44; Urmila Devi Vs. Yudhvir Singh, (2013) 15 SCC 624;
General Officer Commanding, Rashtriya Rifles Vs. CBI &
Anr., (2012) 6 SCC 228; Choudhury Parveen Sultana Vs.
State of West Bengal & Anr., (2009) 3 SCC 398; Raj Kishor
Roy Vs. Kamleshwar Pandey & Anr., (2002) 6 SCC 543; P.
K. Pradhan Vs. State of Sikkim represented by the CBI,
(2001) 6 SCC 704 and Bhagwan Prasad Srivastava Vs. N. P.
Mishra, 1970 (2) SCC 56 have been referred to and relied
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upon by Ld. Senior Advocate in support of his submissions.

39. It is also the contention of Ld. Senior Advocate for
respondent that though one has a constitutional right and
freedom of speech as guaranteed by Article 19 of the
Constitution of India, but this right has to be exercised in such
a way that it does not encroach upon the rights of others and
this freedom of speech and expression cannot be permitted to
be exercised in such a manner that it affects the reputation or
dignity of a person. It is his submission that a balance is
required to be drawn between the above constitutional right
and freedom of a person and the dignity of the other individual
and exercise of this right or freedom is always subject to
reasonable restrictions. Judgment in the case of Subramanian
Swamy Vs. Union of India, (2016) 7 SCC 2021 has also been

relied upon in this context.

40. In rebuttal, Sh. Dayan Krishnan and Sh. Mohit Mathur,
Ld. Senior Advocates representing the petitioner have
reiterated the arguments addressed by them earlier and have
also countered the arguments advanced by Ld. Senior
Advocate for respondent regarding the above Case Diary being
a fabricated document by submitting that the same is a public
document and it has to be presumed as a genuine document in

view of the provisions contained U/S 114 of the IEA. It is also
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their submission that the arguments of L.d. Senior Advocate for
respondent regarding abuse of his political position by
petitioner to influence the investigation of the above case or for
fabrication of documents are not tenable as the SOG had been
doing investigation as per law and as per the oral and
documentary evidence which surfaced during the course of
investigation and no malice can be attributed to the said agency
and there is also no material or reason for holding the above
Case Diary to be a fake document. It is further their submission
that it is not for the courts to impute political motives to the

investigating agencies and judgment in case Sanjay Singh Vs.

ED, 2023 DHC 7741 has also been relied upon on this aspect.

41. Further, Ld. Senior Advocates for the petitioners have
also argued again in rebuttal that once the Ld. ACMM-04 had
directed point-wise inquiry or investigation U/S 202 Cr.P.C. to
be conducted by the Delhi Police to find out the status of
respondent and his family members as accused in the said case
and it stood confirmed from the status reports filed before the
court by Delhi Police, then there was no reason or ground
available to Ld. ACMM-04 for summoning of petitioner as an
accused in the above said complaint case simply on the basis
of some press reports or clippings as what was being reported
or published in media was not in hands of the petitioner. It is

further the contention of Ld. Senior Advocates for petitioner
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that the purpose of filing of a miscellaneous application before
the Hon’ble High Court of Rajasthan in respect to observations
made in its order dated 13.04.2023 passed in the above petition
was not to seek modification of the said order regarding the
relief of stay on arrest of respondent, but it was only for
correction of a factual mistake about status of respondent and
his family members in the above said case. It is submitted that
through the said application, it was brought on record of the
Hon’ble High Court of Rajasthan on 28.04.2023 that the
respondent and his family members were accused in the above
said case and a contrary submission on this issue was made on
behalf of State on the previous date i.e. 13.04.2023 only due to
some mistake or inadvertence. It is also their submission that
even the respondent himself new his status as an accused in the
above case much prior to filing of the above criminal
complaint by him as is evident from his letter dated 14.03.2023
written to the Additional Director General, SOG, wherein he
admitted his above status and had even stated that he joined
investigation of the case and handed over documents
pertaining to the said case to SOG on 12.03.2023. A copy of
the above letter, which is in fact found to be a legal notice sent
on behalf of respondent and his family members, has also been
placed on record by petitioner as a part of the documents filed
along with the rejoinder. Thus, both the Ld. Senior Advocates

for petitioner have once again reiterated their earlier
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submission that once the above facts and documents
established that respondent and his family members were
accused in the above said case, the alleged statements or
imputations made by petitioner herein cannot be termed as

defamatory.

42.  As stated above, the petitioner herein has also challenged
the orders dated 04.03.2023 and 24.03.2023 passed by Ld.
ACMM-04 in the above criminal complaint bearing Ct. Case
No. 03/2023, besides the order dated 06.07.2023 summoning
him as an accused in the said case. These orders have been
challenged on the ground that the same are bad on facts as well
as on law and are, thus, liable to be set aside by this court in
exercise of its revisional powers. However, Ld. Senior
Advocates representing the petitioner have failed to show any
mistake, illegality or impropriety in orders dated 04.03.2023
and 24.03.2023 of the court of Ld. ACMM-04, during the

course of arguments advanced by them before this court.

43. Moreover, as already discussed, vide order dated
04.03.2023, Ld. ACMM-04 had simply fixed the above
criminal complaint for pre-summoning evidence of the
complainant/respondent and vide the other order dated
24.03.2023, he had directed some investigation to be

conducted by Delhi Police on the above given aspects, as per
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provisions contained U/S 202 Cr.P.C., before arriving at a
conclusion about summoning of the accused/petitioner for the
alleged offence of defamation made punishable by Section 500
IPC. There was nothing wrong in fixing of the case for pre-
summoning evidence of the complainant vide order dated
04.03.2023 of the Ld. ACMM-04 as in terms of provisions
contained U/S 190 and 200 Cr.P.C., he being the jurisdictional
Magistrate taking cognizance of the offence disclosed by the
above criminal complaint had fixed the matter for recording of
pre-summoning evidence of the complainant and his witnesses
on oath. It is well settled now that no detailed order is required
to be passed by a Magistrate at the stage of taking cognizance
of an offence or even at the stage of summoning of an accused
and such orders are also not required to be ordinarily interfered
with by a revisional court unless the same are perverse or
based on no evidence. Reference in this regard can also be
made to judgment dated 06.01.2012 passed in case Dr. Mrs.
Nupur Talwar Vs. CBI, Delhi and Anr. SLP (Crl.) No.

2982/2011. Again, a Magistrate is not required to undertake an
elaborate inquiry at the time of taking cognizance and such an
order is not required to contain detailed reasons for taking
cognizance or the documents or material considered by the
Magistrate for arriving at a conclusion about taking of the
cognizance. Reference on this aspect can also be made to the

judgments in cases Rakesh Devi Vs. State of UP, 2002 CrLJ
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125 (All) and State of West Bengal Vs. Mohd. Khalid, AIR
1995 SC 785.

44. Further, even the subsequent order dated 24.03.2023
passed by the Ld. ACMM-04 is also found fully in consonance
with the provisions contained U/S 202 Cr.P.C., which required
him to postpone the issuance of process against the accused
and either to conduct an inquiry into the case himself or to
direct an investigation to be made by a police officer. It has
been observed on perusal of provisions contained in the above
Section that though such conduction of an inquiry by a
Magistrate or direction for investigation to be made by a police
officer may be optional in a case where the accused was
residing within jurisdiction of the concerned Magistrate, but
the same was mandatory in a case where the residence of
accused was at a place beyond the area in which the Magistrate
was exercising his jurisdiction as the Section uses the word
‘shall’ and thus, casted an obligation on the court to conduct
such inquiry or direct such investigation if the accused was
residing beyond the jurisdiction of Ld. Magistrate. Admittedly,
the petitioner herein was residing in the State of Rajasthan and
even his given address in the above criminal complaint was of
Jaipur, Rajasthan and hence, the Ld. ACMM-04 had acted
legally in directing an investigation by an officer of the Delhi

Police on certain aspects, as per the mandate contained in
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Section 202 Cr.P.C.

45. Moreover, as also discussed above, Ld. ACMM-04 in his
impugned order dated 24.03.2023 had not only discussed in
detail the above legislative mandate and the duty casted upon
him by provisions contained U/S 202 Cr.P.C., which are found
reproduced in the said order, but he had even highlighted the
observations made on this issue by the Hon’ble Supreme Court
in case of Vijay Dhanuka (Supra). The relevant portion of the
above impugned order dated 24.03.2023 of Ld. ACMM-04 is

being reproduced herein below :-

“Section 202 Cr.P.C., amended by the Code of Criminal
Procedure (Amendment) Act, 2005, specifically contains the
word ‘shall’ and casts an obligation on the court that where the
accused is residing at a place beyond the area in which the
court exercises jurisdiction, an inquiry or an investigation is
must. There is a vital purpose or objective behind this
amendment, namely, to ward off false complaints against such
persons residing at a far off places in order to save them from
unnecessary harassment. Thus, the amended provision casts an
obligation on the Magistrate to conduct enquiry or direct
investigation before issuing the process, so that false complaints
are filtered and rejected.

The importance and the jurisprudential object of this
amendment has been highlighted in the observations of
Hon’ble Supreme Court in Vijay Dhanuka Vs. Najima Mamtaj
and Ors., 2014 14 SCC 638. The contextually relevant portion
is quoted as under :

“11. Section 202 of the Code, inter alia, contemplates

postponement of the issue of the process “in a case where

the accused is residing at a place beyond the area in
which he exercises his jurisdiction” and thereafter to
either inquire into the case by himself or direct an
investigation to be made by a police officer or by such
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other person as he thinks fit. In the face of it, what needs
our determination is as to whether in a case where the
accused is residing at a place beyond the area in which
the Magistrate exercises his jurisdiction, inquiry is
mandatory or not.

12. The words “and shall, in a case where the accused is
residing at a place beyond the area in which he exercises
his jurisdiction” was inserted by Section 19 of the Code of
Criminal Procedure (Amendment) Act (Central Act 25 of
2005) w.e.f. 23-6-2006. The aforesaid amendment, in the
opinion of the legislature, was essential as false
complaints are filed against persons residing at far off
places in order to harass them.

The note for the amendment reads as follows:

'False complaints are filed against persons residing at far
off places simply to harass them. In order to see that
innocent persons are not harassed by unscrupulous
persons, this clause seeks to amend sub-section (1) of
Section 202 to make it obligatory upon the Magistrate
that before summoning the accused residing beyond his
jurisdiction he shall enquire into the case himself or direct
investigation to be made by a police officer or by such
other person as he thinks fit, for finding out whether or
not there was sufficient ground for proceeding against the
accused.

The use of the expression ‘“shall” prima facie
makes the inquiry or the investigation, as the case may be,
by the Magistrate mandatory. The word ‘shall” is
ordinarily mandatory but sometimes, taking into account
the context or the intention, it can be held to be directory.
The use of the word “shall” in all circumstances is not
decisive. Bearing in mind the aforesaid principle, when
we look to the intention of the legislature, we find that it is
aimed to prevent innocent persons from harassment by
unscrupulous persons from false complaints.

Hence, in our opinion, the use of the expression ‘“shall”
and the background and the purpose for which the
amendment has been brought, we have no doubt in our
mind that inquiry or the investigation, as the case may be,
is mandatory before summons are issued against the
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accused living beyond the territorial jurisdiction of the
Magistrate.'”’

46. Hence, in light of the above, this court is of considered
opinion that the impugned orders dated 04.03.2023 and
24.03.2023 passed by Ld. ACMM-04 do not suffer from any
mistake, illegality and impropriety and are, thus, liable to be
upheld and are not required to be interfered with by this court

in exercise of its revisional powers.

47. Now coming to the order dated 06.07.2023 of Ld.
ACMM-04 summoning the petitioner herein as an accused in
the above criminal complaint and the argument advanced by
Ld. Senior Advocates for petitioner on the issue of sanction, it
has been observed by this court that there was no requirement
of obtaining of a sanction U/S 197 Cr.P.C. for prosecution of
petitioner as an accused by the respondent herein for filing of
above criminal complaint because this court is of prima facie
view that the alleged acts of petitioner in making the above
defamatory statements or imputations were not committed by
him in the course of his official duties. As it emerges out from
the provisions contained U/S 197 Cr.P.C. and the judgments
relied upon on this issue from both sides, the protection of this
Section is available only if the alleged acts of accused have
been done or committed by him during the course of discharge
of his official duties or the same have been purported to be

done so and thus, there should be a direct nexus between the

Cr. Rev. No. 40/2023 Page 39 of 64



official duties of an accused and the acts done by him.
However, in the present case, the above defamatory statements
or imputations by the petitioner herein were though made by
him while holding the posts of Chief Minister and Home
Minister of the State of Rajasthan, but the same cannot be
prima facie said to have been made by him while discharging
his functions or duties in the above capacities and rather, the
same appear to have been made by him in his personal or
individual and political capacity to derive political mileage out
of the above issue and thus, his above acts of making these
statements or allegations cannot be given an official colour.
Had such imputations been contained in any official letter
written by the petitioner to SOG in his capacity of Chief or
Home Minister of the State, the things would have been
different. Hence, the judgments being relied upon by Ld.
Senior Advocates for petitioner on this aspect are found to be
not applicable to the peculiar facts & circumstances of this
case as the alleged statements or imputations in the present
case have not been made in any official capacity,
correspondence or while doing a public act or discharging a

public duty.

48. Coming to facts of the case and before finding answer to
the question as to whether the alleged statements or
imputations made by petitioner were prima facie defamatory or

not, it is first to be seen as to whether or not the respondent
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was an accused or he stood so implicated in the above said
case or cases pertaining to 'Sanjivani' scam, as on the date on
which these statements were made by the petitioner. The
factual position which emerges out of the above discussion and
on perusal of records on this aspect is that the above FIR No.
32/2019 of Rajasthan Police was registered on 23.08.2019 at
PS SOG for commission of offences U/Ss 420/406/409/467/
468/471/471A/201/120B IPC and Section 65 of the IT Act and
the same was registered against several named persons and
entities and also against some other unnamed or unknown
persons. It was registered on allegations of duping or
misappropriating the investments of around Rs. 900 crores
made by public persons at large. It also emerges from record
that investigation of the above case is still pending and as on
date four chargesheets i.e. one main chargesheet bearing No.
28 and three supplementary chargesheets bearing No. 28A,
28B and 28C, stand already filed against some of the accused
and few accused persons in the said case stand even arrested by
the SOG. The main chargesheet in the case is stated to have
been filed on 11.12.2019 and it was followed by three
supplementary chargesheets filed on 12.02.2020, 07.02.2023
and 31.03.2023, but the respondent herein or any of his family
members were neither named as accused in FIR registered in
connection with the above scam or in any of the four

chargesheets filed in relation to the said FIR. During the course
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of arguments, it has further been submitted on behalf of
petitioner that some other FIRs in relation to the above scam
have though also been registered, but all these FIRs are the
subject matter of investigation being done by SOG, along with
investigation of the above FIR No. 32/2019. However, it is
also admitted case of parties that the respondent or his family
members are even not named as accused in any other FIR
registered in relation to the above scam nor any other
chargesheet in relation to the said scam is stated to have been
filed before any court, except the above four chargesheets filed

in FIR No. 32/2019 of PS SOG.

49. As per case of the petitioner, which in turn is based on
the case of SOG or Rajasthan Police, the respondent as well as
some of his family members stood subsequently implicated as
accused in the above scam/case and the roles and participation
of total 68 persons in commission of offences of the said case
have/has already surfaced, though till date only 16 accused
have been chargesheeted before the court concerned in respect
to the above scam. It has been submitted that as per status
report dated 21.04.2023 given by SOG to the concerned ACP
of Delhi Police conducting investigation U/S 202 Cr.P.C., in
terms of impugned order dated 24.03.2023 of the court of Ld.
ACMM-04, also in the status report dated 25.04.2023
submitted by the ACP of Delhi Police before the court of Ld.
ACMM-04 and even in the status report dated 12.04.2023 filed

Cr. Rev. No. 40/2023 Page 42 of 64



by SOG before the Hon’ble High Court of Rajasthan in the
above S. B. Criminal Misc (Pet) No. 1375/2023 filed by
respondent herein in connection with the hearing dated
13.04.2023, the name of respondent appears as an accused at
Serial No. 66 of the list of accused of said case and the names
of his wife, father and mother (since deceased) respectively
appear at Serial No. 64, 67 and 68 respectively. Further, it is
also the case of petitioner that one Case Diary No. 431 dated
10.02.2023 has been registered by SOG showing the status of
respondent and his family members as accused in the above
said case and as per this Case Diary, even the allegations made
against them stand prima facie established or proved. There is
also a specific mention of this Case Diary in the report dated
21.04.2023 submitted by SOG to the concerned ACP of Delhi
Police conducting investigation U/S 202 Cr.P.C. and even in
the two status reports dated 25.04.2023 and 22.05.2023
submitted by the said ACP before the court of Ld. ACMM-04
during the course and on conclusion of the said inquiry and
hence, once it was established from the documents placed on
record for perusal of Ld. ACMM-04 that the respondent and
his family members were accused in the above case, there was
no question of his being defamed by the above statements or
imputations allegedly made by the petitioner as the said
statements or imputations only stated a fact or truth as per

record and it was stated in good faith and for a public good.
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50. However, the case of respondent is that the above Case
Diary No. 431 dated 10.02.2023 is a fabricated and false
document prepared by SOG at the instance of petitioner herein
as he being the Chief Minister as well as Home Minister of the
State of Rajasthan was interfering in and manipulating
investigation of the said case and had even got fabricated the
said document. It is the contention of L.d. Senior Advocate for
respondent that had the above Case Diary been a genuine
document, then there was no occasion or reason for making of
a statement or submission before the Hon’ble High Court of
Rajasthan by Ld. Counsels appearing on behalf of the State of
Rajasthan that led to the grant of protection to or stay on arrest
of the respondent herein in the above said petition filed by him.
As already discussed, the above petition bearing No. S. B.
Criminal Misc (Pet) No. 1375/2023 was filed by respondent
for quashing the proceedings of the above case and his arrest in
the said case was stayed by the Hon’ble High Court of
Rajasthan vide its order dated 13.04.2023 as it was submitted
on behalf of State of Rajasthan on that day that the petitioner
(respondent herein) was not an accused in any FIR registered
by the SOG or Rajasthan Police and hence, there was no
apprehension of his being arrested by the SOG or Rajasthan

Police.

51. It is also the submission of Ld. Senior Advocate for
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respondent that had the respondent and his family members
been an accused in the above said case on the date of
registration of above Case Diary No. 431 i.e. on 10.02.2023
and further that if the SOG was even able to find out a prima
facie evidence against them, then nothing prevented it from
prosecuting them through the third supplementary chargesheet
filed in the said case by them before the court concerned at
Jaipur on 31.03.2023 i.e. after around one and a half month
from the date of registration of the above Case Diary. It has,
thus, been argued on behalf of the respondent that for the
reasons stated above, the above Case Diary is a false and
fabricated document and it is for this reason that there is no
mention of above Case Diary in the factual report dated
12.04.2023 filed by SOG before the Hon’ble High Court of
Rajasthan for the above hearing dated 13.04.2023 in the above
said petition. It is also his contention that the above Case Diary
was fabricated subsequent to the passing of above said order
dated 13.04.2023 and it was then ante-dated and all this was

done at the instance of petitioner herein.

52. However, this court fails to accept the above
submissions being made by Ld. Senior Advocate for
respondent about the above Case Diary being a fabricated
document as there is no material on record to suggest it and
even such an inference is not possible to be drawn in view of

the submissions being advanced to this effect. Rather, the only
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inference which can be drawn by the court about this document
at this stage is that it 1s a genuine document recorded by the
concerned agency even though due to some mistake or
omission, no reference of this document was made in the
above status report dated 12.04.2023 filed before the Hon'ble
High Court of Rajasthan for the hearing dated 13.04.2023 or in

any other report.

53. It emerges out from the above factual discussion and
submissions advanced from both the sides that though the
respondent and his family members might have been named or
implicated in one of the complaints received in connection
with the above scam, but they were not named as accused in
the above FIR No. 32/2019 or in any other FIR registered in
relation to the said scam. Further, none of them was even
chargesheeted as accused in four chargesheets filed till date in
the above FIR No. 32/2019 or in chargesheet(s) of any other
case or FIR pertaining to the above scam. It also emerges out
from record and submissions advanced before this court that
neither the respondent nor any member of his family was ever
summoned by the SOG as a witness, suspect or an accused
under the provisions of Section 160 Cr.P.C. or Section 41
Cr.P.C., though investigation of the said case is pending for the
last around four years and further though, earlier a notice U/S

91 Cr.P.C. was given to him to produce certain documents in
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connection with the ongoing investigation. This position is also
made clear from the recent order dated 24.11.2023 passed by
the Hon'ble Rajasthan High Court in the above pending S.B.
Criminal Misc (Pet.) No. 1375/2023, a copy of which has been
placed on record on behalf of respondent along with his
additional written submissions filed in support of his reply to
this revision petition. It has been observed that the Hon'ble
High Court vide its above order took note of the above facts
and circumstances and after considering the rival submissions
made from both sides, and also the request for vacation or
extension of interim stay granted on arrest of respondent herein
in the above said case of SOG, had further extended the stay
on his arrest till 08.01.2024 and had also directed that in
addition to the above, even no chargesheet against him will be

filed by SOG i1n the said case without their prior approval.

54. However, though it is the case of petitioner herein that
the above statements and imputations made by him are not
defamatory at all as the same contained and conveyed the truth
only as the respondent was certainly an accused in the said
case, but in light of the above facts and discussions this
submission of Ld. Senior Advocates representing the petitioner
1s not acceptable at this stage. It is so because even if the
record shows that the respondent and his family members were
named in some of the complaint received in relation to the said

scam, but without any investigation conducted by the SOG
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with regard to the truth of allegations contained therein and
without even calling the respondent and his family members to
make their submissions in respect to such allegations, there
was no reason or ground available to the petitioner to address
them as accused of the said case or scam. A bare perusal of
some of relevant extracts of above statements made by
petitioner and reproduced in the impugned order dated
06.07.2023 passed by Ld. ACMM-04 directing summoning of
the petitioner as an accused for commission of the offence of
defamation will show that in his above statements, he had
addressed the respondent and his family members not only as
accused but had further gone to the extent of saying that their
guilt for the offences alleged in above case or scam stands
proved and their roles were similar to the other accused who
stood already arrested in the said case and were running in
custody. Again, the petitioner is also found to have claimed in
his above statements that the respondent and his family
members had misappropriated the huge amounts or
investments of public persons exceeding one lakh in number
and had further acquired properties from these amounts in
different countries like Australia and Ethiopia and their
properties and assets are liable to be attached and seized. In
prima facie opinion of this court, there was no justification in
making of such reckless and defamatory allegations in public

by the petitioner against the respondent and his family
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members or other relations, when no investigation at all was
yet conducted by SOG about the correctness or truth of such
allegations as contained in the above complaint and they were
even yet not formally made to participate or join the
investigation. Hence, the only reason which appear to have
been behind the making of such allegations and imputations by
petitioner through these statements can be to derive political
benefits out of it by denting the image and reputation of
respondent in the eyes of general public, in view of the coming

Assembly or Parliamentary elections.

55. Though, the Ld. Senior Advocates for petitioner have
also argued forcefully that the present case is covered by first
and ninth exceptions to Section 499 IPC and the above
statements and imputations made by petitioner cannot be
termed as defamatory as the same were made by him in good
faith and for public good and also for protection of interests of
public persons at large, but this court is also of prima facie
view, on the basis of material placed before it, that the same
cannot be said to have been made even in good faith, for public
good or for protection of interests of others and rather, the
same appear to have been made by him for his own benefits

and political interests.

56. Even otherwise, Ld. Senior Advocate for respondent has

rightly submitted that the fact as to whether these statements
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were made in public good or not as per first exception to above
Section will only be a question of fact to be decided at the time
of final disposal of the case and on the basis of evidence
adduced before the court concerned during the trial. Even
though the public good as per ninth exception to the above
Section is not a matter of trial as per submissions made by Ld.
Senior Advocates for petitioner, but the other ingredients or
requirements of these exceptions are also to be kept in mind by
the court to see if the case of an accused is covered by these
exceptions or not and as stated above, when viewed in this
perspective, the above statements and imputations made by the
petitioner do not appear to be falling under any of the above
two exceptions. This court fails to see as to how such
imputations or allegations could have been made in good faith
or for the public good, when even the truth of such allegations

was yet to be investigated by the concerned agency.

57. Some of the relevant observations made on these
aspects by the Hon'ble Supreme Court in case of
Subramanian Swamy (Supra) being referred to by Ld. Senior
Advocate for respondent are also being reproduced herein

below:-

""98. Freedom of speech and expression in a spirited
democracy is a highly treasured value. Authors, philosophers
and thinkers have considered it as a prized asset to the
individuality and overall progression of a thinking society, as it
permits argument, allows dissent to have a respectable place,
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and honours contrary stances. There are proponents who have
set it on a higher pedestal than life and not hesitated to barter
death for it. Some have condemned compelled silence to
ruthless treatment. William Dougles has denounced regulation
of free speech like regulating diseased cattle and impure
butter. The Court has in many an authority having realized its
precious nature and seemly glorified sanctity has put it in a
meticulously structured pyramid. Freedom of speech is treated
as the thought of the freest who has not mortgaged his ideas,
may be wild, to the artificially cultivated social norms; and
transgression thereof is not perceived as a folly. Needless to

emphasise, freedom of speech has to be allowed specious castle,

but the question is should it be so specious or regarded as so
righteous that it would make reputation of another individual

or a group or a collection of persons absolutely ephemeral, so

as to hold that criminal prosecution on account of defamation

negates and violates right to free speech and expression of
opinion. Keeping in view what we have stated hereinabove, we

are required to see how the constitutional conception has been
understood by the Court where democracy and rule of law

prevail.
sfesfesieseskesiesiestesiesiesiesiesesk

179. Having dealt with the four Explanations, presently, we
may analyse the Exceptions and note certain authorities with
regard to the Exceptions. It is solely for the purpose of
appreciating how the Court has appreciated and applied them.

The First Exception stipulates that it is not defamation to

impute anything which is true concerning any person, if it be
for the public good that the imputation should be made or

published. “Public good” has to be treated to be a fact. In
Chaman Lal v. State of Punjab, the Court has held that in
order to come within the First Exception to Section 499 of the
Indian Penal Code it has to be established that what has been
imputed concerning the respondent is true and the publication
of the imputation is for the public good. The onus of proving
these two ingredients, namely, truth of the imputation and the

publication of the imputation for the public good. is on the
accused.
Bk

195. One cannot be unmindful that right to freedom of speech
and expression is a highly valued and cherished right but the
Constitution conceives of reasonable restriction. In that
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context criminal defamation which is in existence in the form
of Sections 499 and 500 IPC is not a restriction on free speech
that can be characterized as disproportionate. Right to free
speech cannot mean that a citizen can defame the other.
Protection of reputation is a fundamental right. It is also a
human right. Cumulatively it serves the social interest. Thus,

we are unable to accept that provisions relating to criminal
defamation are not saved by doctrine of proportionality

because it determines a limit which is not impermissible within
the criterion of reasonable restriction. It has been held in D.C.
Saxena v. Chief Justice of India, though in a different context,
that if maintenance of democracy is the foundation for free
speech, society equally is entitled to regulate freedom of speech
or expression by democratic action. The reason is obvious, viz.,
that society accepts free speech and expression and also puts
limits on the right of the majority. Interest of the people
involved in the acts of expression should be looked at not only
from the perspective of the speaker but also the place at which
he speaks, the scenario, the audience, the reaction of the
publication, the purpose of the speech and the place and the
forum in which the citizen exercises his freedom of speech and
expression. The Court had further observed that the State has
legitimate interest, therefore, to regulate the freedom of speech

and expression which liberty represents the limits of the duty

of restraint on speech or expression not to utter defamatory or
libellous speech or expression. There is a correlative duty not

to interfere with the liberty of others. Each is entitled to

dignity of person and of reputation. Nobody has a right to

denigrate others’ right to person or reputation.'
(Emphasis supplied)

Thus, the above statements and imputations made by

petitioner herein cannot prima facie be said to be protected or

covered by the provisions contained in above exceptions to

Section 499 IPC. It further follows from the above discussion

that the provisions contained in this Section as well as in

Section 500 IPC are perfectly in consonance with the spirit of

Constitution of India and the restrictions put on constitutional
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right or freedom of speech and expression of an individual
through these provisions are legal and a balance has been
sought to be drawn through these provisions between the
freedom of speech and expression of an individual and the
dignity or respect of the other person as he has also a

constitutional right to live his life with dignity.

59. It has also been argued by Ld. Senior Advocates for
petitioner that the portion or part of the alleged media
statements dated 19.02.2023 and 21.02.2023 of petitioner, as
reproduced by the respondent in his above criminal complaint,
cannot be considered to be so offensive or defamatory so as to
attract the provisions of Sections 499 and 500 IPC and it is also
their submission that Ld. ACMM-04 had discussed and
reproduced some what different statements attributed to the
petitioner than those mentioned in the complaint. However, it
has been observed that the impugned order dated 06.07.2023
of Ld. ACMM-04 takes note of the complete statements of
petitioner made to press and of his statement made on the
twitter account on above said dates and not merely of the
portions which were reproduced or referred to by the
respondent in his above complaint. The Ld. ACMM-04
concerned was even otherwise duty bound to consider not only
the contents of some portions of these statements mentioned in

the complaint or that of allegations made in the complaint, for
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deciding the question of summoning of the petitioner as an
accused for the above said offence, but he was also under a
duty to consider the evidence produced by complainant or
respondent herein in support of the said allegations, whether it
was oral evidence brought on record in the form of witnesses
produced by him or the documentary evidence. It has been
observed that transcripts of the complete contents of above
press statements of petitioner were duly placed on record by
the respondent herein in support of allegations made in his
above complaint and as a part of the evidence adduced therein
and it was besides the tweet dated 21.02.2023 made on the
official twitter ID of the petitioner and hence, Ld. ACMM-04
was fully justified in considering the above statements in
entirety for deciding the question of summoning of petitioner

as accused and for proceeding further on the said complaint.

60. However, this court fully agrees with the submissions
advanced from both sides to the effect that the entire contents
of such statements are to be seen or viewed by the court and
the statements have to be considered in entirety or as a whole
in any criminal proceedings for defamation based on such
statements and only selected parts or portions thereof should
not be considered. It is so because it is only when such a
statement is considered in entirety or as a whole that it can
convey the true intent of maker thereof. Thus, it also becomes

necessary to reproduce herein the complete press statements
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dated 19.02.2023 and 21.02.2023 made by the petitioner and
the transcripts thereof as annexed with the criminal complaint

filed by respondent are as follows:-

"TRANSCRIPT OF THE STAEMENT OF SH. ASHOK
GEHLOT/ ACCUSED DATED 19.02.2022

(document found wrongly made as Annexure A-3 to the complaint
instead of Annexure A-1 and even the vear of statement is found

wrongly typed as 2022 instead of 2023)
"R Al ST ARISS! 319 IS IR UTd 814 ysel firet

SRR & 37X T AN IFH 70 ATA 80 ATA & AN oft o 3R 1T
3R I 9 I foret dETt gAY & 39 T oY F 957 wrgss 8
T o7 3R g3 IvHie oft fit ey il & Toicy IRgTad Sit i ed
9= 98d g<t i Bl & 98T <] 8%t 8] & 291 & et Foft a1
fp<y e &1 3R ST IR a1 I B 81 a1 TS 3 3AHL P
ST § AT ) R 3R B Idolg ) Sl 399 i di & fohay a
gTeaR & fora™ al 49T Isl 3 918R T sfveefor a1 senfud die &
A THY 1 STD] S B 31 clear B3 a1 oft afces & ug
I I HHIT ITDT SHFSRT A STH © & ar oif & foras oft 3
TR U 3T & 100 TN 376! ST 8 99 ATG1 Al 81T 4R 2 ARG AN
g BF A HH 100-200 AT BT FAT BR G PR AR 9= fRAfY Tuw
N R Bg & § 37 UHR A 31 g7 aT8ar g1 7T 278 Sft Co-
operative Minister T g1 T S Gofifa Credit Co-operative
Credit Co-operative Society Multi Level Credit Co-operative
society WEAT & AR ITA ¥ Multi State 1 I ST & T AATSEIV Hg
3 oft Farfad gt 8 § g 5 Sar g @1 oo fRufy wuw
FRAT AN ITh Ga o & & 3SR & DI a1 FAT 3 AN b U &
T 3l STUR AT BIg 2 TRIS &I I IR IET & DS QI8 IS D
T PR IET & DS 80 ARG & T X V&1 & 3T G a] Aabel 3h!
JTT BT HIEAT I 1T TS § 98T R T TR BT ergT feam = for
YPHR 3B Xga 1 AT 1 I81 8 39 A9 Bl & 3iex 39! AR
TOE B3 A1feT BR1 A1 &1 31+ S78IH Z Security of ofl & Fifeh
H 911 98] Assembly & 3R Pt I Ge JfIFd & JoI IR TA1 &
61 B3 IR B 3P 3SR B3 AT Udbs Hf T 8 ok 399 3 ot
I 9 I ol A Hel a1 IRged & 1 A gga R a1d & 319
H9 AT I8 Z Security 3t 8 F H FIT THI TS T ITDT B
AT ITDT WA AT 3R GIRT BIAT ol Ugl &9 IaTd 8% foig v <o
Il &9 SAD! Examine HRIP EF ID] Security Provide FRA D
AN BT B.J.P T § ST ¥ 37 Fd Bl 18 a1 o5 X3S &
e 3R IS & 37 TG B &9 Provide TS & Security a1 ff EIR
g8l & g ff & Hg 751 oft & 89 SHBT Security &7 <o IAD!
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FIT TToxd ol ST T IR A Z Security oi-il TSl Z Security
3R S8 ofl & Y # I9e1dT g 3R1 A1 & F-ife o) sif¥gad & @
ITP! S AT B HEl SOG dTt 3T Hal Arrest T& B o 33 fIw &t
gt ¥ g8 R a1d & J gerEEE SiR T893l @l Aleq 6l §1d &
MU Hise J 0 T3t 33 BV B 9P AT AT g9 T & A 3Ry A
EIBTHR _PHY I8 & oI 9177 3R PIg SIaTd 7 arell Ht T8t & S
3D] PIS STaTg o a1t ff 98Y & A @ Social Worker &1 ARg HTH
R T T 39 SIfYBIA AN AT s G AN SET 8 87 B 3!
Heg BN 3T fIT o1 3 & H A AHEIAT § I oty 53l B4 & A1d d
I IS BT D1 I AT IsUT I 3R 37 I Bl FIE B
3R $A U1 et Fopd1 B 901 o5 g9 TI1 & 1 Aol &5 36
ITI TSI & al 1 8l STF 3MhY P YIRI HRd & bl 9IS Il
9! o9 PR P I g1 UAT & I9D! H equal Distribute FHET ST A
PR AP & A DB dl P PH A PH I Il dI e SR SIS AT 9T
Y 9 A B A SAD! ..... (unclear ) 37T 3T FA & & g1 AT
ST B AfgA QAR AN 9T 72 & 3R ar oft e ofy =8t & a
T ol b1 o 971 R ATTfeT el oft it b1 U ST I S
A B AN DI A AW F S 81 Tt & B A Y Y ISH H 8 U
& Tt g o1efl 91T 37 O I € |IE9 g3 a1 39 foly uRaTs g
& Hl R R A9 7% I A B 7T 8971 SR I qTIAT
gh] & SHBT A §9b fSAl & IS FAT WIGAT Bt N1 &l
ARPR EANI H8g T81 PR U7 JET © Hag Fa1 31T &l o 98 & ar ot
PO SATY AT TSTT 89 AN BI 89 Al 1 AR H 8 89 FIT IR
JBa & Y g ey e ey Rifeded <8 WBR W) av
Aol & H AT BR AHAT § SAH &7 AT HIS B! T8 I S TRBR
SN AR Aacll & F SN IR AhaT § SN 87 AT HHT TG 3 1 7
P81 8 3R BIIA AT TS Al BIIT dSeill 89 AN P& T HAT
e @ H oA & AU dIR § AT qt%?ﬂ BT B SR &l T
TSI @RGT BT g9 &1 o d§ g 77 ofdr I8l ofidd
SYNAREAT I HRg AN $B T F1 ol TRBR DI DIS Rl
A STR! HT9 1 ARGT BT ATHAT 8] BRIST BT ATHAT & §ER *|u1q
A5 St q@TEad B @ P S 3T 1Y 3R 39 Al & H
AT § DI G BEAAY IR I I PY AT BR I dId P Ga
T JBT IR TS DI 3HZT PR 9 IThT 80U ST I AT AT &
..... SOG S19 ¥R I8! & SOG 7 19 Bl & VY AN IRIT R
areft oR 79 AT fR oft B SOG & T81 B Pending BFT AT H
ST Yt 9T BT Y 3T @ A T AL 95 T <2 & T e
31 &Y & F 919 o

TRANSCRIPT OF THE STAEMENT OF SH. ASHOK
GEHLOT/ ACCUSED DATED 21.02.2022
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(document found wrongly made as Annexure A-1 to the complaint
instead of Annexure A-3 and even the vear of statement is found

wrongly typed as 2022 instead of 2023)

"He g T ST Toig [Rig INgTad A1ed Bl # bed1 aEd b s
S geIfad 99 8 91h) o S 9iell § s & S-al gRI3l & 98} 319 o
JIRIY & 3R 31T S &7 A JAforT 8 PRI 8 MY S ST Bl
THRTE X IR & STD! 9918 39 T8 Bl =% <xgl St U7 T TIT 8
TSI A T 1000 FRIS YT BT 900 FHRIS & ol fOhTR €l o7 38 8
U% dRg A SITET AN 8 S g9 U & R 96 it 7 ofy on
SITd € § <1 IR et € S99 § @g W1g@ &1 A7 SR avE et g
FIT 1T ¥& & RpIfST & 3R T8 Hg §31 8 3R SR Bl 379
dT I8 GS FAT B I PRI JATHR ITd DR ST91eh SHRT TAIN ST
forg & & IR-IR ) BT TP TSI 81U H B AfAPR & YUt Bl
3fteT B BT 98 AfABR TFIST F I 781 § AR FiR Uiget et
fod 5 MY 390 U H GHT el BT Ga gof IR 11 Wiaet ot
I ST DT P BT oAb UTuc! HieT pIAT IRV ST Bl g AT
7T 8 IR I8 I H8 I8 & Hg 53l & 3R I8 Hedl & &b J i) &1
g MY 955 Fd1 T8] B 81 931 7R 3119 SIS &1 &1 al 31U 34
Sdicdic o1 Y9I 31U 991 _$eardl_arad _figig feu I8 gad
[0S0 50 2 R s U 1 o B B o S (R 2 R RS RS - Rl
HIdTSt A HTaTH B IR 8l U 981 98 dis_30, 40, 50 AT &
3P 3[R BB dl It § 83 U & a1 I8 el 75 ) o & s
y1sH AR’ o) Ao arfey Ue O T3t bt 3t g1 9T B oI
SR 57 TIDHR IR & I8 I P oA Hold ARPR I PR oA b
S 3MRIY o717 Y&t & Ufeeres Y&l & Ufeerd &9 al of 11 181 38 & TI3fsi
quclel Y IE) & UX S a7 BN 3RIY ol & ofcl & ol &l 2
HUS TP PRIQ 50 ARG 25 ARG H 3MYD! HEAT AT ™R U 59
31U & 8 HEIM Ugal 10 FEIH Usat al 31 70 ATA 80 ATl & AT
foreft 3 a7 AR 8 TR & MY fHAA HET R 5 ARG MY H IF IHH
B g SITT AT AT 3R I 980 @ g7 8 AT 7ol T 10 ARY
Tl T 12 TG ot T el H o9 GRAT YR H AT T AN A HET
ST PRIS I T A I 7 1 9feai & aret 78T 1 ur <& 8 oilka
A o TS I8l IR H DT WIS TG BT 19T BdT dF TRy 3
ST HRAT ARPR BT Plg ARIDT [HDpTeAd] A HIAT 37§ ARGl DS
?/UT & PIC T PR Fhd! & T8 AT ATIDT g AXBTR BT Sl S & oI
BTY ST &7 & |99 9g 37+l 2rfgder o1 W8T § 89RT IAYR H 3R
BT ST I8 & g+ ar o o7+t aTfay s wry uref &t Agrfaae &
S Al SHISHAT H a1 &1 Bl 8 31U & 3fER 3R IJAPT HTA A
TETfader & ot o7 3iiR a8t Ot BIS &P B AT ITHT AT IR
29T T HERAT 3R AT AMPIIT & YR H SN P& TSI 8% & BIY
STel @1 98 guIe & fHe1g 8 a1 & =iy a1 377 &iel ged
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61.

ST %2 § S SggR H g on <@ & a0 W9 g9 & 7 ik
arferpTer 80 URHT ITSYT & P iR {4 91 $T JraH [ St A
ATEY T St | I8 Toig ARITId St b T & I A4 B fhdr ol
9 a1 wrard (s S et S {35 & S AHsIsl ugd $i 3™
Alerv e § & BIS udl J&81 P8l Bl & STdbT 931 dl BIs e
gt 781 faeer & 3iSR HEl & MMUD! HTerd BT ST genfir 3k
f T o) I8 & geNfiar 4 SR ol | @8l ®el & §31 9dl I8l I8
THM S0 TR B a1fdy &g 53 &l a7 981 a8 w1 fifivex
3T T PRI $S1 Bl ST19 BRAT I AR I8 Y& SHFGR & Ga T §aAl
&1 & O T8 HTH HRAT I THME S8 SHH] AT & U BT ofF S S9h
AT §3M & YT ST g7l & J8! U1 a19¥ IR g olc 83l 8 gaT
ST IS &I TAT & gAY 3T ISl TISTAT 7T & I8 AR aredT
ST BTAT H < T Z A1 I8 Hidlars a1 S9% 919 & IS & DI 3 <9
FT! P8 THAIST DT 19 g% ¢ I A9 99 IR PEAT & 1 5
HEN AR DY eITd a1 H 31 AT T HT STH-d & Bl & 31 ATV
31T TASNSI & 3SR MR HZY IR EATH BIs RIY § Al I3 IRIT
P AT gat feraa fege fRR 98 &g ot 1T 8 oY 10, 15 A
U8 U & IR Y79 ITd AT I8 d1 I8 BT THINSH BT HTH & 98 a
T 89 DI grct A8l Hed F TeHat § 99 dig Ruic & 78 ar 57
1T #9 Ufeers Y g1 fegm #9 RIS 9R URT gl J 3115 & TF3oft
3 37TS B QAN 1 G BHET o7 A 99 APYH & saat MY & I8
Toig g 59T 99T TICHhIfeld) SFUIce & 397 U9 H U8 IRBR
FART fIRT 8 9 I I8 fY onfre & fpveR o 399 g9t 9159
Huet ¢ &Y 81 39 B I Reflv o 387 & IR-gR 319 IaTgC d15d
U Bl - 81 & AT S & 5 3B IieT 8 & I/ IR
AT ARBR R & 3SR 3R ATYYR BT U THUT BRI TRBR Bl
IRATS BT JEIHA! R ARATS & A &1 I8 3R FIT Hed &
JgoIcl AR ET & WPR IRT & I8 JaAford 781 & g1 & gafor 8"

Thus, even a bare perusal of the above complete

statements made to press by petitioner herein prima facie

shows that the same were not made by him in good faith or for

public good or for protection of interests of the public persons

and rather, the same convey that these were made by him only

with a view to derive political benefits out of the same by

defaming the respondent herein and not with any other

purpose. Further, prima facie, the criminal intent or mens rea
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on the part of petitioner to harm, dent or damage the reputation
or image of respondent through these statements is also
established from the record. Thus, even though the submission
of Ld. Senior Advocates for petitioner is accepted and it is
taken that the distorted versions of above statements as
published by the print or electronic media should not be
considered for deciding the question of these statements being
defamatory or not or the intent of petitioner behind making the
same, but still from the original contents of these statements
itself, it is prima facie visible that the same are defamatory qua
the respondent as these tend to damage or destroy his image
and character in the eyes of general public. These statements
also prima facie convey that the same were made by petitioner

with the above criminal intent only.

62. It is well settled that the onus or burden of proof placed
upon a party in criminal proceedings is different at different
stages and at the stage of summoning of an accused U/S 204
Cr.P.C., the court has only to see if from the facts and evidence
placed before it there are sufficient grounds available or not for
proceeding further in the matter. Again, at this stage of
summoning of an accused, the court is not required to enter
into any detailed discussion or appreciation about correctness
or admissibility etc. of the evidence adduced before it as it can
be adjudicated only at the end of trial and on the basis of

evidence adduced during the course of trial. Even at the stage
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of framing of charges in a criminal case, the court is required
to see the existence of a prima facie case only against the
accused for commission of the alleged offences, on the basis of
documents and evidence produced before it, and it will again
be a matter of trial if the charges can be proved against the
accused or not on the basis of said evidence, which has to be
tested during the course of trial. However, at the final stage of
conclusion of a criminal trial, the court has to be sure that the
guilt of accused is established beyond reasonable doubts from
the evidence adduced before it during the trial. Hence, this
court fails to find any fault or infirmity with the above order of
Ld. ACMM-04 in summoning the petitioner herein as an
accused on this count and on the basis of above statements and
imputations and judgments in cases of Afroz Mohammed
Hasanfatta (Supra), Barakara Abdul Aziz (Supra) and
Fiona Shrikhande (Supra) are found to have been rightly
relied upon by Ld. Senior Advocate for respondent on this

aspect.

63. Thus, there is found to be no requirement of examination
of the journalists concerned with the above publications or
press statements made by petitioner at the stage of summoning
and it was enough if the e-copies or printouts thereof were
tendered during the pre-summoning evidence of respondent in

the above said criminal complaint. Again, the impugned order
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on summoning dated 06.07.2023 is not only based on the
above e-evidence or contents of reports published in print and
electronic media, but the oral testimony of respondent and
other witnesses examined by him in his pre-summoning
evidence in the said complaint was also considered before
passing the above order. The submission of Ld. Senior
Advocates for petitioner that these publications could not have
been tendered through the testimony of respondent in the
manner in which it was permitted to be done is also not legally
correct as there was no requirement of reproducing contents of
such publications by a witness from his mouth and the
documents could well have been tendered by him in the given
manner and in support of his oral testimony. Again, simply
because if one of these witnesses did not state that the image of
respondent stood lowered or tarnished in his or other person's
eyes or in their estimation is not a ground to hold non
application of judicial mind on the part of Ld. ACMM
concerned or to set aside the impugned order and to dismiss
the said complaint as the respondent himself and one of the
other witnesses is found to have deposed specifically to this
effect. No flaw in exercise of territorial jurisdiction of the
Delhi Courts is also visible as the above statements were
published throughout India and were also read, heard and
viewed by the respondent and other public persons in Delhi,

including the two witnesses produced by respondent during his
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pre-summoning evidence.

64.  Similarly, there was nothing illegal if the certificate U/S
65B of the IEA given about authenticity of the e-evidence
produced to this effect was permitted to be tendered initially
during the statement made by respondent himself and the
author thereof i.e. Sh. Ashwani J. P. Singh was examined
subsequently by the respondent in his pre-summoning

evidence as CW4.

65. It 1s also well settled that the scope of powers of a
revisional court U/S 397 Cr.P.C. is very limited and this court
can interfere with such an impugned order of a court
subordinate to it only when the said order is factually or legally
incorrect or suffers from some impropriety and further, it is not
every kind of mistake, illegality or impropriety which is
required to be interfered with or corrected under this provision
and interference under this provision has to be made only when
the order of a subordinate court is per-se perverse or will result
in grave injustice to the party which is seeking such
interference. Ld. Senior Advocate for respondent on this aspect
has also referred to some of the observations made by the
Hon'ble Supreme Court in case of Afroz Mohammed
Hasanfatta (Supra) and the same are being reproduced herein

below:-

''51. While hearing revision under Section 397 CrPC, the High
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Court does not sit as an appellate court and will not
reappreciate the evidence unless the judgment of the lower
court suffers from perversity. Based on the charge sheet and
the materials produced thereon when the Magistrate satisfied
that there are sufficient grounds for proceeding, the learned
Single Judge was not justified in examining the merits and
demerits of the case and substitute its own view. When the
satisfaction of the Magistrate was based on the charge sheet
and the materials placed before him, the satisfaction cannot be
said to be erroneous or perverse and the satisfaction ought not
to have been interfered with."

66. Therefore, in view of the above discussion, it is held that
even the impugned order dated 06.07.2023 passed by the Ld.
ACMM-04 in the above criminal complaint bearing Ct. Case
No. 03/2023 does not suffer from any factual mistake or
illegality or impropriety of finding etc. and thus, the same is
also being upheld, along with the other two orders dated
04.03.2023 and 24.03.2023 which have been impugned in this
revision petition. As a result thereof, this revision petition filed

by the petitioner herein is being dismissed.

67. However, it is made clear that nothing contained herein
shall tantamount to expression of any opinion on merits of the
case and it will not prejudice the rights, interests and
contentions of the parties and they shall be at liberty to prove
their respective submissions and cases during the course of

trial and as per law.

68. The interim orders passed by this court during pendency

of this revision petition stand vacated. TCR be sent back to the

Cr. Rev. No. 40/2023 Page 63 of 64



Ld. Trial Court along with a copy of this order. File of this
revision petition be consigned to record room upon compliance

of all the necessary formalities.

Announced in the open court (M.K. Nagpal)
on 13.12.2023 ASJ/Special Judge (PC Act)
CBI-09 (MPs/MLAs Cases)
RADC, New Delhi:13.12.2023
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